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MVEMORANDUM OPI NI ON

HAI NES, Judge: Respondent determ ned a deficiency of $5,939
and additions to tax under sections 6651(a)(1l) and (2) and

6654(a) of $1,203, $748, and $250, respectively, for 2006.! The

Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code, as anended for the years at issue, and
Rul e references are to the Tax Court Rules of Practice and

(continued. . .)



-2 -
deficiency is attributable to petitioner’s failure to report
pensi on i nconme of $45,459 he received fromthe Defense Finance
and Accounting Service (DFAS), dividend inconme of $534, and
interest income of $3. The only bona fide issue for decisionis
whet her petitioner is liable for a penalty under section 6673
and, if so, how nuch that penalty shoul d be.

Backgr ound

Petitioner is litigious and has an extensive history before
this Court.? In each instance, petitioner has relied on a
variety of repetitious and frivolous argunents. This case is no
different. Petitioner resided in Colorado at the tine he filed
his petition.

On Decenber 22, 2010, the Court filed respondent’s requests

for adm ssions, which had been served on petitioner 2 days

Y(...continued)
Procedure. Anmpunts are rounded to the nearest doll ar.

2See Wheel er v. Conmi ssioner, 127 T.C. 200 (2006)
(redetermning petitioner’s liability for 2003), affd. 521 F.3d
1289 (10th Cr. 2008), Wheeler v. Comm ssioner, T.C Mno. 2006-
109 (redetermning petitioner’s liabilities for 1994 through
2001), affd. 528 F.3d 773 (10th Cr. 2008), Weeler v.

Comm ssioner, T.C. Meno. 2010-188 (redeterm ning petitioner’s
liabilities for 2002, 2004 and 2005), affd. __ Fed. Appx. _
(10th Gr., Nov. 1, 2011). In \Weeler v. Conm ssioner, docket

No. 15205-08L, he chall enged collection actions for 1994 through
2001 and 2003; summary judgnent was granted against petitioner in
that case on Mar. 25, 2009, with the Court concluding that he
failed to “raise bona fide issues or any genuine issue relating
to a material fact”. That decision was affirmed by the Court of
Appeals for the Tenth Grcuit on Dec. 15, 2009. Wheeler v.
Commi ssi oner, 356 Fed. Appx. 188 (10th Cr. 2009).
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earlier. Petitioner failed to respond in a tinely manner, and
pursuant to Rule 90(c), each matter set forth in the requests for
adm ssi ons was deened admtted 30 days after the date of
service.® W adopt those adm ssions as our own findings and

i ncorporate themherein by this reference.

In 2006 petitioner received $45,459 in mlitary retirenent
paynents from DFAS, $534 of dividends, and $3 of interest.
Petitioner is entitled to withholding credits of $594 for 2006.
Petitioner did not file a Federal inconme tax return for 2006. As
a result, on August 3, 2009, the Internal Revenue Service (IRS)
prepared a substitute for return pursuant to section 6020(b)
using information reported by third-party payors. The notice of
deficiency was sent on Cctober 5, 2009.

At no time before or during trial did petitioner attenpt to
substanti ate any deduction or dispute the receipt of incone that
was included in the statutory notice. At all tinmes petitioner
has relied solely on frivol ous argunents about tax return filing
requi renents, preparation of substitutes for returns, and
procedures for determ nation of tax deficiencies and additions to
tax. Petitioner requested perm ssion and was allowed to file a

posttrial brief. Petitioner’s posttrial brief sets forth a

3On Mar. 7, 2011, 1 week before calendar call, the Court
received and filed petitioner’s notion to enlarge tinme to file
his responses to respondent’s request for adm ssions and | odged
his responses to respondent’s request for adm ssions. At trial
the Court denied petitioner’s notion.
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m sgui ded argunent that respondent failed to properly prepare a
substitute for return for 2006 pursuant to section 6020(b) and
failed to provide petitioner wwth his due process rights.

Di scussi on

The Conmm ssioner’s determ nations in the notice of
deficiency are generally presuned correct, and the taxpayer bears
t he burden of proving themincorrect. See Rule 142(a)(1).
Petitioner has adnmitted to receiving $45,459 in mlitary
retirement paynents from DFAS, $534 of dividends, and $3 of
interest in 2006. He has failed to present any argunent for why
t hese anmounts should not be included in his 2006 taxable incone.
We therefore sustain respondent’s determ nations wth respect to
petitioner’s deficiency.

Wth respect to the additions to tax, petitioner has not
shown reasonabl e cause for his failure to file returns or pay tax
and has not shown an exception to the requirenent that he nmake
estimated tax paynents. The additions to tax determned in the
statutory notice are appropriate.

Petitioner continues to take up this Court’s valuable tine
and resources with frivolous and irrelevant argunents. To expand
upon his contentions is sinply not necessary. As this Court

stated recently in Weeler v. Comm ssioner, T.C Meno. 2010-188:

“To do so would be to encourage the dilatory conduct that * * *

[ petitioner] has enpl oyed throughout the history of this case and
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woul d nei ther dissuade petitioner nor provide useful guidance to
taxpayers with legitimte cases.”

A penalty in the maxi mum anount of $25,000 is appropriate
when | esser anmounts have not deterred a taxpayer’s defiance of
the tax laws and of the rulings of the courts. See, e.g.,

Ti nnerman v. Conm ssioner, T.C. Menp. 2010-150; Davenport v.

Comm ssioner, T.C Menp. 2009-248. Petitioner was penalized

$1,500 in each of three prior docketed cases. See Weeler v.

Comm ssi oner, 127 T.C. 200, 214 (2006), affd. 521 F.3d 1289 (10th

Cir. 2008); Wieeler v. Conmm ssioner, T.C Menop. 2006-109, affd.

528 F.3d 773 (10th G r. 2008). The Court of Appeals for the
Tenth Circuit, in affirmng the decision entered pursuant to

Wheel er v. Comm ssioner, 127 T.C. 200 (2006), noted that his

appeal was frivolous and that sanctions m ght be awarded, but

declined to do so because of dissatisfaction with respondent’s

request for an $8, 000 | unp-sum award. Wheeler v. Comn ssioner,
521 F.3d at 1291-1292. In the appeal fromthe decision entered

pursuant to Weeler v. Conm ssioner, T.C Meno. 2006-109, the

Court of Appeals for the Tenth Circuit awarded a sanction of

$4, 000 agai nst petitioner. \Weeler v. Conm ssioner, 528 F.3d at

785.

Most recently, in Weeler v. Comm ssioner, T.C Meno. 2010-

188, affd. _ Fed. Appx. _ (10th Cr., Nov. 1, 2011), we

i nposed the maxi num penalty all owed of $25,000. Further, the
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Court of Appeals for the Tenth Circuit awarded the Comm ssioner a
| unmp- sum sancti on of $6,000. Petitioner seens to remain
undeterred in his defiance of his Federal tax obligations. W
again find that a $25,000 penalty is justified. The decision in
this case will include a determ nation that petitioner owes to
the United States a penalty of $25, 000.

I n reaching these holdings, the Court has considered al
argunents nade and, to the extent not nentioned, concludes that
they are noot, irrelevant, or w thout nerit.

To reflect the foregoing,

Deci sion will be entered

for respondent.




